SOUTH FLORIDA WATER MANAGEMENT DISTRICT

3301 Gun Club Road, West Palm Beach, Florida 33406 * (561) 686-8800 « FL WATS 1-800-432-2045 « TDD (561) 697-2574
Mailing Address: P.O. Box 24680, West Palm Beach, FL 33416-4680 « www.sfwmd.gov

August 24, 2006
Dear Stakeholders and Interested Persons:

SUBJECT: Rulemaking for 40E-4.091, F.A.C.
Re: Operating Agreement Concerning Regulation Under Part IV, Chapter 373, F.S.,
and Aquaculture General Permits under Section 403.814, F.S., between South
Florida Water Management District and Department of Environmental Protection

Please be advised that the South Florida Water Management District has proposed to revise the
Operating Agreement Concerning the Regulation Under Part IV, F.S., and Aquaculture General Permits
under Section 403.814, F.S., between the South Florida Water Management District and Department of
Environmental Protection, which is incorporated by reference. The revisions to the operating
agreement include: 1) clarifying which mining projects are retained by DEP; 2) providing that the
District will review boat docks associated with residential developments also reviewed by the District,
even if the upland development qualified for a no-notice general permit; 3) providing that the District
can review utility lines which are contained within projects under the District's review; 4) eliminating
aquaculture from the agreement, which is now reviewed by the Florida Department of Agriculture and
Consumer Services; 5) providing a process for review or transfer of incorrectly submitted applications 6)
clarifying which mitigation banks DEP will review 7) clarifying which applications DEP will review with
relation to the mean high water line fronting the Gulf of Mexico and where a CCCL line has not been
established.

IF REQUESTED IN WRITING AND NOT DEEMED UNNECESSARY BY THE AGENCY HEAD, A
RULE DEVELOPMENT WORKSHOP WILL BE NOTICED IN THE NEXT AVAILABLE FLORIDA
ADMINISTRATIVE WEEKLY.

Although Governing Board meetings, hearings and workshops are normally recorded, affected persons
are advised that it may be necessary for them to ensure that a verbatim record of the proceeding is
made, including the testimony and evidence upon which any appeal is to be based. Persons with
disabilities or handicaps who need assistance may contact the South Florida Water Management
District Clerk's Office, at (561) 682-6436 at least two business days in advance to make appropriate
arrangements.

THE PERSON TO CONTACT REGARDING THE PROPOSED RULE OR FOR A COPY OF THE
PROPOSED AGREEMENT IS: Anita Bain, Division Director, Natural Resource Management Division,
South Florida Water Management District, Post Office Box 24680, West Palm Beach, FL 33416-4680,
telephone 1-800-432-2045, extension 6866 or (561) 682-6866 (email: abain@sfwmd.gov), or for
procedural issues, Jan Sluth, Paralegal, South Florida Water Management District, Post Office Box
24680, West Palm Beach, FL 33416-4680, 1-800-432-2045, extension 6299, or (561) 682-6299 (email:
jsluth@sfwmd.gov).  Information regarding this rulemaking effort is also located on the District's
website at: my.sfwmd.gov/permitting in the right hand column in the link entitled rule development.

GOVERNING BOARD EXECUTIVE OFFICE
Kevin McCarty, Chair Alice J. Carlson Lennart E. Lindah}, P.E. Carol Ann Wehle, Executive Director
Irela M. Bagué, Vice-Chair Michael Collins Harkley R. Thornton

Miya Burt-Stewart Nicolas J. Gutiérrez, Jr., Esq. Malcolm S. Wade, Jr.
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THE FULL TEXT OF THE PROPOSED RULE IS:
40E-4.091 Publications, Rules and Interagency Agreements Incorporated by
Reference.

(1) (a) through (b) No Change.

" (c) Operating Agreement Concerning Regulation Under Part IV, Chapter 373, F.S., and

Aquasculture-General-Permits-under-Sestion-403.814,-F.S-; between South Florida Water Management
District and Department of Environmental Protection, effective Becember-1998.
Specific Authority 373.044, 373.113, 373.171, 373.413, FS. Law Implemented 373.413, 373.4135,
373.414, 373.4142, 373.416, 373.418, 373.421, 373.426, FS. History—-New 9-3-81, Amended 1-31-82,
12-1-82, Formerly 16K-4.035(1), Amended 5-1-86, 7-1-86, 3-24-87, 4-14-87, 4-21-88, 11-21-89, 11-15-
92, 1-23-94, 4-20-94, 10-3-95, 1-7-97, 12-3-98, 5-28-00, 8-16-00, 1-17-01, 7-19-01, 6-26-02, 6-26-02, 4
-6-03, 4-14-08, 9-16-03, 12-7-04, 2-12-06, .

THE DRAFT TEXT OF THE PROPOSED OPERATING AGREEMENT IS AVAILABLE AT NO CHARGE
FROM THE CONTACT PERSON LISTED ABOVE AND IS LOCATED ON THE DISTRICT'S WEBSITE
AT THE ADDRESS LISTED ABOVE.



SOUTH FLORIDA WATER MANAGEMENT DISTRICT

RULE TITLE: RULE NO:

Publications, Rules and Interagency Agreements Incorporated By Reference

40E-4.091

PURPOSE AND EFFECT: To revise the Operating Agreement Concerning the
Regulation Under Part IV, F.S., between the South Florida Water Management District
and DEP, which is incorporated by reference. The revisions to the operating agreement
include: 1) clarifying which mining projects are retained by DEP; 2) providing that the
District will review boat docks associated with residential developments also reviewed
by the District, even if the upland development qualified for a no-notice general permit;
3) providing that the District can review utility lines which are contained within projects
under the District's review; 4) eliminating aquaculture from the agreement, which is now
reviewed by the Florida Department of Agriculture and Consumer Services; and 5)
providing a process for review or transfer of incorrectly submitted applications.
SUBJECT AREA TO BE ADDRESSED: Operating Agreement Concerning
Regulation Under Part 1V, Chapter 373, F.S., between the South Florida Water
Management District and Department of Environmental Protection.

SPECIFIC AUTHORITY: 373.044, 373.113, 373.171, 373.413, F.S.

LAW IMPLEMENTED: 373.413, 373.4135, 373.414, 373.4142, 373.416, 373.418,
373.421, 373.426, F.S.

IF REQUESTED IN WRITING AND NOT DEEMED UNNECESSARY BY THE AGENCY
HEAD, A RULE DEVELOPMENT WORKSHOP WILL BE NOTICED IN THE NEXT

AVAILABLE FLORIDA ADMINISTRATIVE WEEKLY.



Although Governing Board meetings, heaﬁngs and workshops are normally recorded,
affected persons are advised that it may be necessary for them to ensure that a
verbatim record of the proceeding is made, including the testimony and evidence upon
which any appeal is to be based. Persons with disabilities or handicaps who need
assistance may contact the South Florida Water Management District Clerk's Office, at
(561) 682-6436 at least two business days in advance to make appropriate
arrangements.

THE PERSON TO CONTACT REGARDING THE PROPOSED RULE OR FOR A
COPY OF THE PROPOSED AGREEMENT IS: Anita Bain, Division Director, Natural
Resource Management Division, South Florida Water Management District, Post Office
Box 24680, West Palm Beach, FL 33416-4680, telephone 1-800-432-2045, extension

6866 or (561) 682-6866 (internet: abain@sfwmd.gov, or for procedural issues, Jan

Sluth, Paralegal, South Florida Water Management District, Post Office Box 24680,

West Palm Beach, FL. 33416-4680, 1-800-432-2045, extension 6299, or (561) 682-

6299, email: isluth@sfwmd.qoy.
THE FULL TEXT OF THE PROPOSED RULE IS:
40E-4.091 Publications, Rules and Interagency Agreements Incorporated by
Reference.
(1) (a) through (b) No Change.
(c) Operating Agreement Concerning Regulation Under Part IV, Chapter 373,

S between South

Florida Water Management District and Department of Environmental Protection,

effective December1098.



Specific Authority 373.044, 373.113, 373.171, 373.413, FS. Law Implemented 373.413,
373.4135, 373.414, 373.4142, 373.416, 373.418, 373.421, 373.426, FS. History—New 9-
3-81, Amended 1-31-82, 12-1-82, Formerly 16K-4.035(1), Amended 5-1-86, 7-1-86, 3-
24-87, 4-14-87, 4-21-88, 11-21-89, 11-15-92, 1-23-94, 4-20-94, 10-3-95, 1-7-97, 12-3-
98, 5-28-00, 8-16-00, 1-17-01, 7-19-01, 6-26-02, 6-26-02, 4 -6-03, 4-14-03, 9-16-03, 12-

7-04, 2-12-06,

THE DRAFT TEXT OF THE PROPOSED OPERATING AGREEMENT [S AVAILABLE

AT NO CHARGE FROM THE CONTACT PERSON LISTED ABOVE.



OPERATING AGREEMENT CONCERNING
REGULATION UNDER PART IV, CHAPTER 373, F.S.,

BETWEEN
SOUTH FLORIDA WATER MANAGEMENT DISTRICT
AND
DEPARTMENT OF ENVIRONMENTAL PROTE

[._INTENT

operating agreement to further stream

protecting the environment. This agreemen $“responsibility . between the

of their authority regarding

/, Chapter 373, F.S. This
3

DISTRICT and

imental Regulation, dated October 27, 1992;
ber 27, 1992 Operating Agreement concerning
e of Surface Waters Regulation, and Wetland Resource
ith Florida Water Management District and Department
egulatlon dated January 18, 1994 and Operating Agreement
Concerning Regu ation under Part IV, Chapter 373, F.S., Between South Florida
Water Management District and Department of Enwronmental Protection dated
August 11, 1994; and Operating Agreement Concerning Regulation under Part
IV, Chapter 373, F.S., and Aquaculture General Permits under Section 403.814,
F.S., Between South Florida Water Management District and Department of
Environmental Protection dated October 27, 1998 and effective December 1998.

As a future step to further increase the efficiency and effectiveness of
environmental permitting, the DEPARTMENT and the DISTRICT shall jointly
pursue further integration and streamlining of federal and state wetlands
regulations. .
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ll. RESPONSIBILITIES OF DISTRICT AND DEPARTMENT

A. DEPARTMENT Responsibilities
1. Permits and Variances

The DEPARTMENT shall review and take final action on all applications for -
permits and petitions for variances, under Part IV, Chapter 373, F.S., and
variances or waivers under Section 120.542, F.S., for t roject types listed in a.
through u s. below. The permit applications %mpassed within the
DEPARTMENT’s responsibilities hereunder includ
resource (dredge and fill) permits and manage
(MSSW) permits, pursuant to Subsection 37

as those submitted for environmental resou¢

‘of surface water
16), F.S., as well

a. All solid waste management f
Chapter 403, F.S. However, the DISTRICT sh
permit applications when the soli
waste general permit and is mer
which the DEPARTMENT does

IV of Chapter 62- A.C.; land application sites permitted under Part VI of
Chapter 62-610, F,A.C.; and wetlands created using reclaimed water (from
domestic wastewater or industrial wastewater sources). However, the DISTRICT
shall review and take final action on permit applications for:

(1)  Water reuse sites permitted under Part Ill of Chapter 62-610,

F.A.C.; such as facilities for the storage and application of reclaimed water to
irrigate crops, golf courses, or other landscapes;
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(2)  Activities involving the application of reclaimed water to rehydrate
wetlands or to provide artificial recharge to reduce or mitigate drawdown impacts
due to well withdrawals; and

(8) Those facilities that are subject to any of the requirements of
Chapters 40C-4, 40C-40, 40C-41, 40C-42, or 40C-44, F.A.C., through a system
or activity which is not fully contained on the domestic or industrial wastewater
facility site, but which is part of a larger project for which the DEPARTMENT
does not review and take final action on permit applications under any other
paragraph in Section Il.A.1. of this agreement:;

(4)  Those facilities that qualify for a gen
to Rules 62-660.801, F.A.C. (General Permit fo
for a Laundromat, 62-660.802, F.A.C. (Ge
Degradation Systems) 62-660.803, F.A

rlc permit pursuant
r.Disposal System

it require a permit under Chapter 403,
er treatment plants as well as distribution mains.

‘review and take final action on permit applications
arefully contained within systems for which the
review and take final action on permit applications
in Section 11.A.1. of this agreement;

shall review and tal eﬂ final action on permit apphcatlons for sand, shell and clay
(other than fuller’s earth) mines that do not involve processing other than use of a
scalping screen to remove large rocks, wood, and debris.

f. Power plants and electrical distribution and transmission lines and
other facilities related to the production, transmission and distribution of
electricity. However, the DISTRICT shall review and take final action on
electrical distribution lines within_any larger plan of development for which the
DEPARTMENT does not review and take final action on permit applications
under any other paragraph in Section II.A.1 of this agreement.
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g. Communication cables and lines. However, the DISTRICT shall
review and take final action on communication cables and lines within any larger
plan of development for which the DEPARTMENT does not review and take final
action on permit applications under any other paragraph in Section Il.A.1. of this
agreement.

h. Natural gas or petroleum exploration, production, and distribution
activities. and facilities, product pipelines, and other facilities related to the
exploration, production, and distribution of natural gas and;petroleum. However,
the DISTRICT shall review and take final action on natufal gas distribution lines
serving any larger plan of development for which th PARTMENT does not
i i : “any other paragraph in

Section I.A.1. of this agreement.

i. Docking facilities, boardwal
piers, including the adjacent docking .and
navigational dredging. Adjacent dockmg
includes parking areas for the docking facility, dr
supply facilities, maintenance ang.repair facilit
and processing facilities, restaura
facilities. Residential development |
considered docking or boatmg related;. DISTRICT . shall review and take final
action on permit appl' ns for ; “facilities, boardwalks, shore

hapts 373 F.S. The DISTRICT shall also
ﬁ%eé‘u%g facilities, boardwalks, shore protection
jacent dockmg and boatmg related development

Iicéiiens for any docking facility, boardwalk, shore
serving dwelling unit which is the responsibility of the

j- Systems proposed in whole or in part seaward of point 50 feet
above the mean high water line at any riparian coastal location fronting the Guif
of Mexico shoreline, exclusive of bays, inlets, rivers, bayous, creeks, passes, and
the like. In Monroe, Martin and Collier Counties, where a CCCL has not been
established, systems along sandy, non-vegetated shorelines proposed in whole
or in part seaward of a point 50 feet above the mean high water line at any
riparian coastal location fronting the Gulf of Mexico or Atlantic coast shoreline of
the state, exclusive of bays, inlets, rivers, bayous, creeks, passes, and the like.
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k. Projects constructed, operated or maintained by the DISTRICT;
however, activities of the DISTRICT permitted under Sections 403.91 through
403-929, F.S., or the rules adopted pursuant to those statutes, and activities of
the DISTRICT which did not require a permit under such statutes or rules, shall
not require a permit under Part IV of Chapter 373, F.S., provided such activities
are part of a project which was commenced prior to October 3, 1995.

l. Navigational dredging conducted by governmental entities except
where associated with a larger project that is otherwise the responsibility of the
DISTRICT for review and final action, and all activities canducted by the U.S.
Army Corps of Engineers.

m. Seaports and adjacent seaport relate
applicant or property owner is a port authority as defit
315.02(2), F.S.

the dwelling unit is only an

parcels of land under single ownership exceptA
: i or agricultural activities for

incidental part of a parcel that |

0. The following system
they are not part of al
and takes fmal ager

. tHigh speed rail facilities under Sections 341.8201 - through
341.842, F.S.

S. Aquaculture activities not exempt pursuant to Subsection
373.406(8), F.S.

t. All activities on sovereignty submerged lands leased by the Division
of Recreation and Parks, except those proposed by the DEPARTMENT.

2. Formal Determinations

The DEPARTMENT shall review and take final action on petitions for formal
determinations of the extent of wetlands and other surface waters pursuant to
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Section 373.421, F.S., filed by entities regarding properties on which they
propose  to undertake activities for which the DEPARTMENT would have
permitting responsibility under this agreement.

The DEPARTMENT shall provide the DISTRICT with copies of formal
determinations of the extent of wetlands or other surface waters issued by the
DEPARTMENT.

3. Mitigation Banks and Regional Offsite Mitigation Area Agreements
(ROMA) ;

action on all permit
nt proposals, under
g:

The DEPARTMENT shall review and take
applications for mitigation banks and ROMA
Sections 373.4135 and 373.4136, F.S,, filed by

(1)  Entities proposing to use DISTR

| e

(2)  Governmental entities, excluding
offset impacts of single-family residential U
373.4135(6), F.S., for which the DEPARTMENT e
under Section 1l.A.1. of this agreement:: :

, solely to
pursuant to Subsection
ews and takes final action

(3)  The DISTRICT.

1. ake final action on all applications for
permits, [ C itions for formal determination under Part

rovided in Section 11.E of this agreement. The permit

within the DISTRICT's responsibility hereunder
wetland resource permits and MSSW permits; under
through (16), F.S., as well as those submitted for
permits.

environmental resouire

2. The DISTRICT shall review and take action on projects constructed,
operated or maintained by the DEPARTMENT. However, activities of the
DEPARTMENT permitted under Section 403.91-403.929, F.S., or the rules
adopted pursuant to those statutes, and activities of the DEPARTMENT which
did not require a permit under such statutes or rules, shall not require a permit
under Part IV of Chapter 373, F.S., provided such activities are part of a project
which was commenced prior to October 3, 1995.
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3. The DISTRICT shall provide the DEPARTMENT with copies of formal
determinations of the extent of wetlands or other surface waters issued by the
DISTRICT.

C. Incorrectly Submitted Applications
And Petitions; Modifications

1. Permit applications, petitions for variances or waivers, and petitions for
formal determinations submitted to the incorrect agency pursuant to the terms of
this agreement shall be forwarded to the correct agency for further processing
within 10 days of receipt, except where the agencies. ally agree that the
application may be retained by the incorrect agen hich case a special
case agreement shall be executed in accordance with :8ection 1I.D of this

retain processmg of the application shall b
transferring the application, the incorrect rec
the proper rewewmg agency and the apph

this agreement, permit
issuing the original
hat issued the last

permit. If the permit has been
modification to the permit shall proc
two exceptions appl

Iéscréi(bed in Section ll.LA.1.d, when the

Rules 17-25.040 or 62-25.040, F.A.C., shall not be considered as modifications
under the provisions of this section, and shall be processed by the agency that
would have responsibility for reviewing and taking final agency action on the
system under Sections Il.A. and B. of this agreement.

D. Special Cases
By written agreement between the DISTRICT and the DEPARTMENT,

responsibilities may deviate from the responsibilities outlined in ILA., B., or C.
~above. Instances where this may occur include the following:
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1. An extensive regulatory history or a proprietary interest by either the
DISTRICT or the DEPARTMENT with a particular project that would make a
deviation result in more efficient and effective regulation. This may include
activities on lands with a conservation easement held by the other agency;

2. Simplification of the regulation of a project that crosses water
management district boundaries;

3. The incorrect agency has begun processing an app atlon or petition and
transfer of the application or petition would be inefficient;

agreements.

A. The DEPA MENT'
take final action on're
discharge in ¢

. ’.C when the requests are assocnated
ich the DISTRICT is responsible under the terms

fances or waivers from state water quality standards in
120.542 and 403 201, F. S and Sect|on 40C- 1. 1002

DISTRICT is responsible under the terms of this agreement.

IV. COMPLIANCE MONITORING AND ENFORCEMENT

A. Division of Responsibilities

Each agency shall perform compliance monitoring on all projects for which that
agency has issued a permit, consent order, final order, or for which a consent
final judgment or final judgment has been entered to determine compliance with
the conditions thereof and will enforce said conditions by taking appropriate
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enforcement action where necessary. However, if the DEPARTMENT or the
DISTRICT modifies a permit previously issued by the other agency, pursuant to
this agreement, the agency modifying the permit shall thereafter determine
compliance with the permit and enforce all provisions or conditions of that permit.

Each agency shall investigate activities regulated under Part IV of Chapter 373,
F.S. which are undertaken without the required permits, and take appropriate
enforcement action, when it has permitting responsibilities for those activities
under this agreement.

tes a violation of
of Chapter 373, F.S.,
., the District shall
ARTMENT, and
shall forward a copy of the enforcement d /ftrmentanon g ed on those
violations to the DEPARTMENT for its use tion under

When a violation of Part IV of Chapter 373, F.S., also .
Chapters 253 or 258, F.S., and the resolution under/Pf

By written agreement between the
enforcement responS|b|I|t|es for spe

agreements.

V. EMERGENCIES

In a declared emergency, pooling of staff resources and deviations from the
terms of this agreement may be in the best interest of the public service and
protecting or restoring property and environmental resources. Therefore,
notwithstanding the divisions of responsibilities specified in this agreement,
where the Governor has .issued an Executive Order which declares an
emergency and the DEPARTMENT and the DISTRICT have issued emergency
orders to implement the Executive Order, either party to this agreement can
review and take agency action on any activities regulated under Part IV of
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Chapter 373, F.S,, that are authorized by an emergency order during the duration
of the emergency orders of the DEPARTMENT and the DISTRICT.

VI. INTERAGENCY COMMITTEE

In order to seek consistency in the environmental resource permit (ERP) program
and to facilitate the implementation of the DEPARTMENT's responsibilities under
Subsection 373.026(7), F.S., and Section 62-340.100, F.A.C., the
DEPARTMENT and DISTRICT agree to form and participate in an ERP
Committee (Committee). The Committee shall meet at least twice a year, but
may meet more frequently as issues arise that require interagency coordination.
The Committee shall provide a forum for the RTMENT and water
management districts to coordinate and communicate g the following:

a. Joint training efforts to maximi
ensure that adequate training is provided.

b. Promotion of consistent interpre
rules.

RP data set and a computer data

es”which the committee deems necessary or
he goals of this agreement.

Vil. EFFECTIVE DATE

adoption of rule améndments which incorporate this agreement by reference.

B. Applications, petitions, and enforcement cases, under Part IV of Chapter
373, F.S., which are pending on the effective date of this agreement shall
continue to be processed by the agency to which application or petition was
made or which initiate the enforcement case, except when the DISTRICT and the
DEPARTMENT agree, and in the case of an aquaculture activity the applicant
also agrees, that an application, petition or enforcement case should be
transferred in order to provide for more efficient processing and enforcement.
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Applications and petitions received after the effective date of this agreement will
be processed as described in Section 1l of this agreement.

AGREED TO this day of

SOUTH FLORIDA WATER
MANAGEMENT DISTRICT

Kevin McCarty

Chairman, Governing Board
3301 Gun Club Road

West Palm Beach ,FL 33406

Operating Agreements

, 2007.

STATE OF FLORIDA DEPARTMENT

OF ENVIRONM

TAL PROTECTION

Colleen M. Castille

Secretary

11

ne. Road
FL 32399-2400

(DRAFT 8/11/06)





